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th~

State of Utah
FLOYD HARMER, STANLEY D. ROBERTS, G. MARION HINCKLEY, as the
Board of County Commissioners for Utah
County, and as the County Board of Equalization., and as individual taxpayers in
Utah County; HARRISON CONOVER, as
Utah County Assessor; ELWOOD L.
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MAURICE C. BIRD, as Utah County
Treasurer; C. STEVEN HIATCH, as a resident of and taxpayer in Utah County,
Plaintiffs and Appellants,

CASE
NO. 11369

vs.
STATE TAX COl\'IMISSION,
Defendant and Respondent.

APPELLANTS' BRIEF
STATEMENT OF THE KIND OF CASE
This is an action for a declaratory judgment brought
by plaintiffs under the provisions of Chapter 33, Title 78,
Utah Code Annotated, 1953, as amended. Defendant inter-
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posed a counterclaim seeking the same type of relief relat-

ing to the same basic issues which are raised in plaintiffs'
complaint.

DISPOSITION IN LOWER COURT
The trial court made findings of fact and conclusions
of law, and issued its declaratory judgment oo most of the
issues raised by the pleadings. The rulings made were partially favorable to the contentions of plaintffs and partially
to defendant.
RELIEF SOUGHT
Plaintiffs appeal from paragraph numbered 1 of the
Amended Declaratory Judgjment which says in effect that
the Utah County Board of Equalization is wholly and plenary subservient to the State TaX: Commission in all property
valuation matters within Utah County! notwithstanding
that such boards are constitutionally created, and statutory
directions and responsibilities are imposed on them by Chapter 7, Title 59, Utah Code Annotated, 1953.
The exact language of the trial court's declaration
which we believe to be in error is:
"1. That Section 59-5-47, Utah Code Annotated, 1953,
confers upon the defendant, State Tax Commission,
the power to substitute its judgment for and change
the assessments made by the plaintiff, County Board
of Equalization, in the manner in whioh the defendant did so in this case, and said statute is constitutional." (R. 199)
It is plaintiffs' position that neither Section 59-5-47,

Utah Code Annotated, 1953, nor any other statute confers
upon the defendant, State Tax Commission, the PQWer to

3
substitute its judgment for and make new assessments of
every parcel of land considered and acted upon by Utah
Connty Board of Equalization pursuant to law, and if such
statute does purport to confer upon the defendant that
power. then the same is unconstitutional as contravening
Section 11, Article XIII of the Utah Constitution. We seek
from this Honorable Court a declaratory judgment to that
effect.
Plaintiffs further request an affirlmance of the declaratory judgments orf the lower court set forth in paragraphs
numbered 2, 3, 4, and 5 of the Amended Declaratory Judgment (R. 198-199).
With respect to the declaration in paragraph 6, it is
plaintiffs' position that the same should be deleted as being
improper and contrary to law.

STATEMENT OF FACTS
The facts as found by the trial court are not in serious
dispute and are either admitted in the pleadings or are fully
supported by the evidence (R. 187-197). Basically, ·the
controve1"SY herein arises over the law as applied to the
facts and not as to the facts themselves, except in one or
two minor instances. For the convenience of the Court,
the factual findings made by the trial judge are herein l>elow set forth verbatim:

"1. In the latter part of the year 1965 ·and continuing
through the first part of the year 1967, defendant determined the fair cash value of all privately owned land
within the corporate limits of the cities of Provo and
Orem in Utah County for ad valorem tax purposes, except a small part of the land in west Provo; that the
value of the remainder of land in Utah County was not
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so determined; that its determined fair cash value of
said parcels of land was placed upon the County Assessor's records and such determined fair cash value was
employed by the Assessor in arriving at assessed valuations for said properties for the year 1967; that as
a result of such assessed valuatiom the assessed value
of land in Provo was increased from $4,820,227.00 in
the year 1966 to $10,181,375.00 for -the year 1967, and
in Orem from $1,837,241.00 in :the year 1966 to $4,756.191.00 for the year 1967, amounting to an increase forr
the year 1967 of 111.2% over the year HY06 in Provo,
and 158.7% increase for the year 1967. over the year
1966 in Orem; as a result Of the" increase in assessed
values, land in Provo and Orem i_n the year 1967 was
assessed at substantially· ·higher ~·j:jereentages of its fair
cash value-. thai1 -land in- the ·remainder of said Utah
County, and in most instances at. Sllbstantially higher
percentages of its value than land in 24 other counties
of the State including. alL Wasatch Front counties."

. . "2. Defendant did not generally: determine fair cash
... value of iand within the State of Utah in the year 1967
and for many years prior thereto; that defendant has
at no time complied with· the provisions of Section 595-46.1, Utah Code Annotated, 1953; that in no respect
can the assessment levels of land in this State or in
· Utah County be said to be reasonably uniform or equal;
that there was nort in existence in 1967, and there never
has been in existence any general property valuation
or revaluation plan or program of defendant, State
Tax Commission, which will or could likely lead to
substantial uniformity and equality of land assessmrot
levels throughout the State of Utah in the reasonably
forseeable future; that the only syst€1Illatic valuation
of land which has taken place in the State of Utah
· by the defendant, State Tax Cdmmission, other than in
the cities of Orem and Provo, in the past eight years
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has been approximately 80.9% of the parcels of land
in Grand County, approximately 48.5% of the total
parcels of land in Kane Cowrty, approximately 40.8%
of the parcels of land in San Juan County. approximately 27.0% of the parcels of land in Millard County,
and approximately 45. 7 % of the total parcels of land
in Salt Lake County; that no systematic land valuation has taken place in the remaining 23 counties; that
only 32.6% of the parcels of land in Utah County were
valued by the defendant, State Tax Commission, effective for the year 1967, comprising about 2112 % of the
total pa.I1cels of privately owned land in said Utah
County, and comprising approximately 50% of the
total assssed value of land in Utah County."
"3. That plaintiffs, Utah County Commissioners,
commenced hearings as a Board of Equalization pursuant to Chapter 7, Title 59, Utah Code Annotated,
1953, on May 31, 1967; that they were inundated with
complaints and requests for adjustment by taxpayers
throughout the whole county; that they acted upon
approximately 1200 parcels of land with r€spect to
which the ownt'rs thereof or their representatives appeared before the.n to complain regarding the assessment of their property; that the hearings on the complaints proceeded with all reasonable dispatch; that
a quorum of the Board was present at all times; that
an employee of defendant, State Tax Commission, was
pre;;;ent at all times for advice and counsel, hut did
not participate in the decision making; that the hearings continu2'd to July 5, 1967; that no permission was
.requested of or granted by the defendant, State Tax
Commission, for the hearings to extend beyond June
20. 1967, but no hearings were held or readjustments
of assessments made except on complaints filed prior
to June 20, 1967; that in over 500 instances plaintiff
iuade no changes in valuations, but in approximately

700 of the 1200 cases heard, the Board reduced the
assessed valuations of land from that shown on the
notices of assessment, gave the apprcpriate statutory
notice to the other Utah County officials concern€d,
and such reduced valuations were used in C<llmputing
the tax; that such reductions in assessed valuations
of land varled in amount, according to no fixed pattern; that the criteria employed by the board were
experience of the board members 'and tiheir knowledge
of property values, the evidence presented to it, and
to some extent, sales transactions; that the board endeavored to make assessed values uniform and equal
throughout the county."
"4. 'Dhat after such hearings, defendant, State Tax
Commission, requested plaintiff,. Commissioners, to re. instate land values as theretofore determined by it,
but plaintiff refused."
"5. That following such refusal,· commencing on or
about August 30, 1967, defendant then mailed to individual owners of approximately 700 parcels of land in
Provo and Orem in Utah County a Notice of Intmtion
to Make Reassessment. which land was the same as
that consid€'red and acted upon by plaintiff, Boord of
County Cclmmissioners as a County Board of Equalization, ,the valuations of which were revised downward as set forth above, that defendant did not send
any such notices to the owners of other land in Utah
County or elsewhere."
· "6.

That commencing on September 11, 1967, most

of the 700 taxpayers to whom such notice had been

sent appeared at the time and places specified in said
notices; that hearings by the defendant were held in
four separate places within Provo and Orem on the
days of September 11, 12, 13, 14, and 21, 1967; that
at the end of each day defendant informed the Cotmty
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Auditor that the matters were taken under advisement
and he would be notified when decisions were reached;
that some of those hearings were attended only by a
representative, rather than a member, of the defendant, State Tax Commission; that said representative
did not actually vote upon the decisions of the defendant."
"7. That after October 1, 1967, defendant sent notices
to these taxpayers with a copy to the Cbunty Auditor
that it had in each instance reassessed said property;
th:at the values arrived at through reassessment generally approximated the values originally on the
a.s&ssment notices, although in 39.4% of the cases
there was some adjustment from the original valuations."
"8. That the plaintiff, County Auditor. refused to recompute the taxes, stating the rolls had gone to the
County Treasurer and tax notices were being sent to
the taxpayers by the Treasurer, and recomputation
was, therefore, impossible; that there is a dispute between the parties regarding such claimed impossibility,
but the court deems such as immaterial; that in every
one of the approximately 700 cases, defendant, State
Tax Commission, considered the land values anew, did
not necessarily follow its prior valuation, and substituted its second! judgment of value for the previous
judgment of the Utah County Board of Equalization."
"9. That at the time the copies of the reassessment
letters were delivered to the Utah County Auditor
after Octob?r 1, 1967, the Utah County Treasurer was
in the process of trnailing notices to taxpayers in Utah
County ba<oed upon mill levies previously set by the
various taxing units. and it was then impractical to
recalculate taxes and send corrected tax notices to affected taxpayers, or for taxing units to reset mill
levies."

g
ARGUMENT
POINT I
DEFENDANT'S REINSTATEMENT OF VALUATIONS OF THE 700 PROPERTIES .WHIOH WERE REDUCED IN VALUE BY THE UTAH COUNTY BOARD
OF EQUALIZATION BY SUBSTITIJTING ITS JUDGMENT FOR AND DENYING TO THE UTAH COUNTY
BOARD OF EQUALIZATION ANY POWER WHATEVER
TO EQUALIZE PROPERTY ASSESSED VALUES WITHIN UTA!H COUNTY, CONSTITUTES AN ILLEGAL ENCROACHMENT ON THE CONSTITUTIONAL AND
STATUTORY POWERS AND AUTHORITY OF THE
UTAH COUNTY BOARID OiF EQUALIZATION AND IS
AN UNCONSTITIITIONAL USURPATION OF POWER
BY THE.STATE TAX COMMISSION.·
One cannot contemplate the facts in this regard without inescapably coming to two significant conclusions.

These are:
(1) That by sending a Notice of Intent to Reasse$
to only tllose 700 taxpayers whose land values had been
reduced by the· County Comissioners while sitting as a
COunty Board of Equalization pursuant to law, and considering only those. and not sending such notices to any other
ta~yers in the County, it is more than obvious that the
State Tax Commission transcended any supervisory or appellate powers which it has, and intended to and effectively
did deny to the Utah County Board of Equalization any
right or porwer whatever to equalize property valuations
within Utah County;
(2) Inasmuch as the Utah County Board of Equali-
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zation considered requested reductions on over 1200 parcels
of property and reduced only 700 thereof, and in a high
percentage of the cases not reducing to the 1966 valuation,
it is evident that the Board was attempting to carry out
its statutory duties in good faith;
It would appear, therefore, that the issue which is
squarely before this Court is whether under the Utah Con-

stitution and the various legislative enactments, particularly Chapter 7, Title 59, Utah Code Annotated, 1953,
county boards of equalization have some power to equalize
property valuations within their respective counties, or
whether this function has been entirely transferred to the
State Tax Conunission.
The basic equalizing authority of both the State Tax
Commission and the county boards of equalization is derived
from Section 11, Article XIIl of the Utah Constitution. Tills
section in its entirety reads as follows:
"There shall be a State Tax Conunission consisting of
four members, not more than two of whom shall belong to the same political party. The members of the
Conunission shall be appointed by the Governor, by
and with the consent of the Senate, for such terms of
office as may be provided by law. The State Tax
Commission shall administer and supervise the tax
laws orf the State. It shall assess mines and public
utilities and adjust and equalize the valuation and assessment of prop~rty among the several counties. It
shall have such other powers of original assessment
as the Legislature may provide. Under such regulations in sueh cases and within such limitations as the
Legislature may prescribe, it shall establish systems
of public accounting, revlew proposed bond issues. revise the tax levies and budgets of local governmental
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units, and equalize the assessments and valuation of
property within the counties. The duties imposed up.
on the Stat.e Board of Equalization by the Constitution and Laws of this State shall be perfocmed by the
State Tax Commi~ion.
"In each county of this State there shall be a County
Board of Equafuation consisting of the Board of Coun-

ty Commissione~ of said county. The County Boards
of Equalization sihall adjust and equalize the valuation
and assessment of the real and personal property within their respective counties, subject to such regulation
and control by the Stat.e Tax CommisSion as may be
prescribed by law. The. State Tax Commission and
the County Boards of Equalization shall each have
such other powers as may be prescribed by the Legislature. (As· amended Novemb-..°'l'
, 1912, effective January 1, 1913; November 4, 1930.)" (Emphasis
supplied)

Section 59-5-47 is a stattitory enactment ostensibly
implementing the constitutional provision above quoted.
This reads as follows:
"The state tax commis.sion shall adjust and equalize
. the valuation of the taxable property in the several
counties o[ the state for the purpose of taxation; and
to that end it may of its own initiative order or make
an assessment or reassessment of any property which
it deems to have been overassessed or underassessed or
which it finds has not been assessed. In the event tlhe
commission shall intend to make an assessment or reassescmient under this section, notice thereof and of
the time and place fixed by it for the determination of
such .assessment shall be given by the commission, by
letter d€p0Sited in the po.st office at least fifteen days
before the date so fixed, to the owner of sUICh property
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and to the auditor of the county in which such property is situated. Upon the date so fixed the state tax
cdmmission shall assess or reassess such property and
shall notify the county auditor of the assessment made,
and every such assessment shall have the same force
and effect as if made by the county assessor before the
delivery of the assessment book to the county treasurer. The county auditor shall record said assessment
upon the assessment books in the salme manner as is
provided in section 59-7-9 in the case orf a correction
made by the county board of equalization, and no county board of equalization or assessor shall have any power to change any assessment so fixed by the state tax
commission. All hearings had upon assessments made
or ordered by the state tax commission pursuant to
this section shall be held in the county in which the
property involved is situated. One or more mejmbers
of tile tax commission may conduct such hearing, and
any assessment made after a hearing berfore any nwnber of the memb2rs of the tax commission shall be as
valid as if made after a hearing before the full commission." (Emphasis supplied)
It is the plaintiffs' position that the above language,

fairly interpreted, means basically that the county boards
of equalization have the power to adjust and equalize the
valuations orf real and personal property within their respect:ve countie::;, subject to whatever appeal procedures and
2pp2llate review authority by the State Tax Commission
might be pre.::crib2d by law; that the State Tax Colmmission has the power to adjust and equalize the valuations of real and personal property among the several counties. and for this pw-pos2 may, under prescribed rules and
reg-d:itions, assess or reassess any specific property which
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it first finds to have been orver or under assessed or has
not been assesssd at all.
We subscribe fully to the language of this Court in
University ff.eights, Inc. vs. State Tax Commission, 12 U 2d.
196, 364 P 2d. 661 holding that the r;owers of the State Tax
Commission over property valuation for ad valorem tax
purposes are generally supervisory only, wherein appears
the following rationale:
"In considering this argument it should be kept in mind
that there are hundreds of thousands of separately
assessed pieces of property in this State. Even though
the Tax Commission does have the powers as referred
to, the language of those statutes and their practical
application lead to the conclusion that the authority
of the Commission over local assessments is a general
supervisory one to enable it to assist in keeping the values for property tax purposes in counties and localities on a fair and <'qnitable basis in relation to eaoh
other, rather than to suppose it was intended that the
Commission would maintain active, detailed supe·rvision
of the appraisals oif all of the individual properties in
the State. The latter is the function of the county
assessor and undoubtedly it was not intended that the
Tax Commission would intervene to take over or interfere with this duty except in unusual circumstances
where such dispariUes or inequalities exist that it would
be necessary to do so to bring about relatively just
and equal valuation of property for general property
tax purpo:;es; or to cooperate in the valuations of property as provided in Section 59-5-46.1, UCA 1953."
It is not our position that through properly prescribed

and published administrative rules and procedures which
preserve due process for taxpayers and gives taxing authorities the right to be heard, the State Tax Commission
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could not review the valuations of selected parcels of real
property which it deems to have been over-assessed or under-assessed, under its supervisory powers. This we believe is the purport of Section 59-5-47 quoted above. Where,
as in this case, however, the Tax Commission takes the
decision making powers, constitutionally and statutorily
conferred on county boards of equalization, completely and
entirely away from such boards. it is our position that it is
an unconstitutional usurpation of poweT.
Chapter 7, Title 59, Utah Code Annotated, 1953, sets
farth the powers of the county boards of equalization and
imposes upon them not only the right, but the duty and
responsibility to equalize assessments for tax purposes
throughout their respective counties. 'J1his chapter has
not be€n amended by the Legislature in any material respe:::t since codification of the laws in 1943, and we believe
that the powers, duties and responsibilities as provided
therein could not constitutionally be and have not been
transferrea to the State Tax Commission by the Legislature. See 84 CJS pp 930-951; 51 Am Jur pp 681-689.
S1.1pervlsGry powers as referred to in the University Heights
l~'t.<>e, st1pra, are one thing, but denying the supervised any
power to act at all is quite another. For, if the State Tax
Commfasion has the right to blanketly order the reinstatement of every previously determined valuation, then county
boards of equalization have no power at all, and the duties
11w1 re~ponsibilities enacted into law by the Legislature in
Ch:ipter 7, Title 59, Utah Code Annotated, 1953, are thereby repealed by order of the State Tax Commission.
The Court's attention is respectfully called to the case
of Salt Lake Clty vs. Armstrong, 49 P. 641, wherein this
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Court made the following statement which we believe is
still good law insofar as it makes a distinction between
equalization within and among counties:
"The duty of the State Board of Equalization shall be
to adjust and equalize the valuation orf real and personal property among the several counties of the state.
The duty of the County Board of Equalization shall be
to adjust and equalize the valuation of real and personal property within the respective counties. Each
Board shall also perform such other duties as may be
prescribed by law. The last section makes it the duty
of the County Board to adjust and equalize the valuation of real and personal property within their respective counties, without prescribing the mode to be
adopted. This leaves the Board the discretion to adopt
any reasonable and just method, and if, upon an examination and investigation of the assessment, the
Board should be of the opinion that the real estate in
a particular locality is too high, and that in other localities is too low, it would appear to be reasonable
exercise of its authority to prescribe the localities, and
raise or lower the valuations so as to equalize the assessment in such districts. The court may take notice
of the fact that a number of deputy asse£sors are employed by the county asse3Sor, and that these men in
assessing the property may differ in their estimates
as to the value of the property, and it would seem reasonable that some general authority should exercise
the power of equalizing their various assessments so
as to make it equal and just throughout the city and
county."
The distinction between the powers orf the two constitutional bodies was alw clearly recognized in State ex
rel Cunningham vs. Thomas, 16 Ut. 86, 50 Pac. 615, wherein this Court also said:

"The duty of the State Board of Equalimtlon shall be
to adjust and equalize the valuation of the real and

personal property among the several counties of the
State. The duty of the county board of equalization
shall be to adjust and equalize the valuation of the
real and personal property within their respective
. counties. Each board shall also perform such other
duties as may be prescribed by law . . . . . .
"The action of the board is not restricted to the total
valuation made by the assessor. Evidently, its duty
is to adjust and equalize the valuation of property
within its county. Its action is. therefore, confined
within the limits of the county; but, within such limits,
it has power to raise or lower the individual assessments, so as to make the valuation uniform and equal,
and so that the burden of taxation may be apportioned
equitably among the taxpayers in proportion to the
value of property, and if necessary for the purposes of
equalization, may raise the valuation of one district,
and lower that of another, even though by such action
the total valuation of the property of fue county may
be increased or decreased.
"What has been said respecting county boards applies
with equal force to the state board, except that it may
not encrOBICh upon the domain of the county board in
an attempt to adjust and equalize the valuation ~f property within the county. With this exception it will be
observed that the constitutional duties and powers of
the state and county boards contained in this section
are precisely the same. Where the ~e duties are
imposed, and the same poweT exists, there the same
result may be expt..~ted, as intended, from the performance of such duties. and the exercise of such power
"
Based upon the foregoing, plaintiffs believe the lower

court was not correct in its declaratory judgment in this
regard and that they are entitled to a declaratory judgment
that Section 11, Article Xill of the Utah Constitution does
not confer upon the defendant, State Tax Commission, tlhe
power to substitute its judgment for that of the Utah County
Board of Equalization as was done in this case, and any
statute which purports to do so is unconstitutional.
POINT II
THE TRIAL COURT CORRECTLY DETERMINED
THAT IN THE AB.SENCE OF ANY PLAN TENDING TO
LEAD TO SUBSTANTIAL UNIFORMITY AND EQUALITY OF LAND ASSESSMENT LEVELS THROUGHOUT
THE COUNTY AND THROUGHOUT THE STATE, ON
SOME FAIR AND EQUITABLE BASIS, INCREASING
OF LAND VALUATIONS IN PROVO AND OREM BY
MORE THAN 111.2% AND 158.7%, RESPECTIVELY,
IN THE YEAR 1967, RESULTING IN THE ASSESSMENT OF LAND IN PROVO AND OREM IN THAT
YEAR AT SUBSTANTIALLY HIGHER PERCENTAGES
OF ITS VALUE THAN LAND IN THE REMAINDER OF
THE COUNTY, AND OF THE PRIVATELY OWNED
LAND IN 24 OTHER COUNTIES OF THE STATE, VIOLATES SECTION 3, ARTICLE XIII OF THE CONSTITUTION OF THE STATE OF UTAH.
The material part of Section 3, Article XIII of the Constitution of the State of Utah reads as follows:
''The Legislature shall provide by law a uniform and
equal rate of assessment and taxation on all tangible
property in the state, according to its value in money,
·and shall prescribe by law such regulations as shall se-
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cure a just valuation for taxation of such property, so
that every person and corporation shall pay a tax in
proportion to the value of his. her, or its tangible property . . . . . "
There isn't any question but that there is not in existence, there has not been in existence, and it is not likely
that defendant, State Tax Commission, will or can. prolmulgate or implement in the foreseeable future any general
land revaluation plan which would fairly and equitably ultimately lead to substantial uniformity and equality of land
assessmEnt levels in this State as contemplated by the
above quoted section of the Constitution (R. 188).
The evidence in this regard is as follows:

1. Although Section 59-5-46.1, Utah Code Annotated,
1953, requiring the revaluation of taxable property once
every five years on a continuous county-:by-c<>Wlty rotation
basis was tmdouhtedly passed to accomplish the objectives
of uniform and equal property assessment levels throughout
the State, everyone agrees that the mandate of the statute
has not been carried out, and if the past is any indication of
the future, it never will be. (See Findings of Fact No. 2
and testimony of Commissioner Taylor, pages 138-141 of
the transcript.) In nearly eight years, the land revaluation program of the State Tax Commission 'has been confined to six counties, and is not complete in any one of
thetm (T. 138). One of the tax comissioners in his testimony said that it would be "infinity" before a land revaluation program throughout the State could be completed
(T. 148). A former employee of the Tax Commission, Mr.
Burton, guessed that it would take at least ten more years
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to complete the land revaluation "program" allegedly begun eight years ago (T. 242).
2. On the basis of the criteria which is used by the
State Tax Commission to determine where to revalue·, there
is no assurance or reason to expect that revaluation will
be done where assessment levels are out of line (T. 227229) . This has not been done in 1:Jhe past, and there is
nothing in the evidence to indicate that it will be done in
the future.
3. According to the study prepared by the defendant, State Tax Commission of Utah. entitled "Assessment
Levels of Locally Assessed Real Property in Utah by Significant Sub-Classes", introduced in evidence as EXhibit
3, after five years of land revaluation by the State Tax
Commission in Salt Lake County there is not one single
area in Salt Lake County where unimproved land has been
brought to the level of assesSment which land in cities of
Provo and Orem was brought to in the year 1967. An examination of page 12 of that report shows that in the year
1963 unimproved city and town lots were assessed at
12.59% of market value, and four years later in 1967 were
assessed at 12.62% of market value. It further shows
that in 1963 unimproved urban lots were assessed at
12.59% of market value and four years later in the year
1967 were assessed at only 12.60% of market value. Likewise, the study shows that the coefficient of dispersion in
the case of both unimproved city and town lots and urban
lots in 1963 in Salt Lake County was 32 and in 1967 the
coefficient of dispersion was 33, indicating that there was
further disparity between assessed values and market values in the year 1967 than in the year 1963, in spite of the
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fact that a land revaluation program has allegedly been

underway in Salt Lake County during all of the five year
period. This leads not only to the obvious conclusion that
at the present rate of progress in Salt Lake County, assessment levels /Will never be brought to the same place as
those levels were brought in one single year in Provo and
Orem, but also to the realization that under defendant's
present program and procedures, land ~ment levels will
never become reasonably uniform and equal throughout
the State.
Considering the foregoing and all the evidence of the
State Tax Commission's efforts· at achieving equality arid
uniformity, the most that can be said is that it has "desire" .
in that regard. It is submitted, however, that the desire
to accomplish the result of uniformity and equality as requirw by the Constitution above quoted is not a "plan"
which will ultimately lead substantially thereto or even in
t 1at direction. In the absence of some fair and equitable
plan irt seems evident that the assessment of land in Provo
and Orem at a substantially higher percentage of its value ·
in the y€'ar 1967 than land in the remainder of Utah County
and at a substantially higher percentage of its value than
land in 24 other counties of the State, including all Wasatch
Front Counties. is not uniform and equal taxation in Provo
and Orem and is unconstitutional discrimination (84 CJS
82; 51 Am. Jur. 201, 203, 207, 238. See also pp 225 et. seq.)
Where the fault lies is not important. The lack of funds
or staff of either the State Tax Commission or the several
county assessors does not and will not make constitutional
acts or omissions which would otherwise be unconstitutional.
1

1
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It is difficult to relate the considerable body of law
on this subject to the specific language of our Constitution.
However, practically all state constitutions have provisions
in them similar to Section 3, Article XIII and the law with
respect thereto is set forth in some detail in 51 Am Jur
commencing at page 207 and continuing through page 243,
as well as in 84 CJS above cited. Generally speaking, we
believe the various authorities support the view above expressed. The following are the Utah cases on the subject:
Continental Natl. Bank vs. Naylor 54 U. 49, 179 P. 67; First
Natl. Bank of Nephi vs. Christensen, 39 U. 568, 118 p. 778;
State ex rel Cunningham vs. Thomas, 16 U 86, 50 p. 615.
See also People vs. Consolidated Edison Co. 376 Ill 70, 32
NE 2d 902; Addington vs. Board of County Commissioners,
382 P 2d 315; Kansas City Southern Ry. Co. vs Boa.rd of
County Commissioners, 331 P 2d 899.
POINT ill
THE LOWER COURT WAS CORRECT IN DECLARING THlAT REASSESSMENTS MADE BY THE STATE
TAX COMMISSION PURSUANT TO SECTION 59-5-47,
UTAH OODE ANNOTATEID, 1953, MUST BE MADE ON
THE DAYS HEARINGS ARE HELD.

The testimony of the County Auditor is to the effect
that until he calculates the taxes, the Treasurer cannot
send out tax notices since the statutory responsibility for
the calculation of taxes is the Auditor's (T. 44). Part of
the Auditor's responsibility is to calculate exactly how much
taxes the Treasurer must collect, and the Treasurer is held
accountable for that amount. For the Auditor to have
changed his assessment rolls to correct various totals in-

volving more than 700 valuations after October 1, 1967,
when tax notices were already being mailed out by the
Treasurer, would not have been reasonably possible (T. 45).
Furthermore, mill levies had been set by the various
taxing units on the assessed value totals as were then finalized after action of the County Board of Equalization,
and it would not have been feasible to have changed those
levels at that late date to comport with new assessed valuation totals.
In addition to .the foregoing, it will be observed that
Section 59-5-47, Utah Code Annotated, 1953, provides in
part as follows:
". . . . . In the event the commission shall intend to
make an assessment or rea.Ssessment under this Section; notice thereof and of the time and place fixed by
it for the determination of such assessment shall 1be
given by the commission, by letter deposited in tihe
post office at least 15 days before the date so fixed,
to the owner of such property and to the auditor of
the county in which such property is situated. Upon
the date s:> fixed the St'.:tte Tax Commission shall asst::•ss or reassess such property and shall notify the
county auditor of the assessment made, and every such
assessment shall have the same force and effect as if
made by the county a..."5essor before the delivery of
the assessment book to the county treasurer." (Emphasis supplied)
It seems reasonable to believe that the framers of this
legislation had in mind the prevention of the very situation
which occurred in this case, namely to minimize the prob- '
ability of bureaucratic delays which might seriously ima ·
pede .tax colle~tion processes. We agree with the trial
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court that not making the determinations at the time required by ,the statute renders them void.
POINT IV
THE LOWER COURT WAS CORRECI' IN DECLARING THAT A MEMBER OF THE STATE TAX COMMISSION MUST BE PRESENT AT HEARINGS HELD PlJR..
SUANT TO SECTION 59-5-47, UTMI CODE ANNOTATED, 1953.
In this connection, there is no dispute as to the fact

that for approximately one and one-half days hearings
were conducted by an agent or employee of the State Tax
Commission, but no Commissioner was present (R. 8 and
16). The properties considered at that! hearing are few
in number and are listed on plaintiffs' Exhibit "C" attached
to its complaint (R. 10).
Section 59-5-47, Utah Code Annotated, 1953, provides
specifically as follows:
"All hearings had upon assessments made or ordered
by the state tax commission pursuant to this section
shall be held in the county in which the property involved is situated. One or more m<Unbers of the tax
commission may conduct such hearings. and any assessments made after a hearing before any number
of the members of the tax commission shall be as valid
as if made after a hearing before the full commission."
(Emphasis supplied)
It seems to the plaintiffs that the legislative intent is
clear and the language means simply that a hearing by the
full commission membership is not required, but that it
must be conducted by at least one. This is not the usual
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situation where legislative intent to authorize hearing examiners may be read into a statute. Here the legislature.
sp<:cifically spelled out who could conduct hearings for the
tax commission and we agree with the lower court's opinion
that the language may not be construed to include an employee.
POINT V
THE RULING OF THE TRIAL COURT IN PARAGRAPH 6 OF THE AMENDID DECLARATORY JUDGMENTIS IMPROPER AND SIHOUIJD BE DELETED.
During the course of the trial defendant spent a great
deal of time talking about alleged irregularities in the proceedings had before the County Board of Equalization, specifically, in the method of valuing agricultural land and the
fact that the Board's hearings extended for about 15 days
beyond June 20.
In paragraph 6 of the Amended Declaratory Judg- ·
ment the court gives fruition to defendant's contentions as
follows:
"Property valuations made by the Utah County Boord
of Equalization based upon an agricultural classification system are void and invalid since property classification for purpo2es of valuation, assessment or taxation in this jurisdiction is unconsitutionally violative
of Article XITI, Soctions 2 and 3 of the Uah Constitution."
Upon analysis it is plaintiffs' opinion that the arguments made in this regard were and are simply diversion
tactics to draw attention from the basic issues raised in the
pleadings, and were neither properly pleaded to frame any
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issue nor material on any issue properly raised, are not sup.
ported by the evidence, and the declaration of the trial
court is, therefore, improperly made, and should be deleted.
In the first place, the evidence is clear that State Tax

Commission personnel sat with the County Board of Equalization during the Board's consideration of the 1200 cases
brought before it, and no protests or other negative action
was taken by the State Tax Commission at the times of the
hearings (R. 49, 52-53). Apparently, such personnel did
not then deem the Board's action to be improper, or if they
did deem it improper they did not communicate such feeling of impropriety to the commissioners In either event,
the fact of any impropriety could not have been the reason for the commissioners encroachment on the Board's
powers and its blanket directive to the Board to reinstate
previously dete:rtrnined valuations. We believe it was advanced by defendant as a belated after thought. Furthermore, in view of the fact that agricultural lands were involved in only 61 cases out of the 700 plus cases which
were reduced in value. it becomes apparent that the reason
for defendant's attempted intervention in all 700 cases was
simply that it denied any authority at all to the County
Boord of Equalization (R. 131).
In the second place, if Section 59-5-47, Utah Code
Annotated, 1953, is constitutional and gives to the defend-

ant the right to substitute its judgment fo~ the judgment
of the Board of Equalization in all cases brought by taxpayers before the Board of Equalization, the reason for
the exercise of that power by the defendant in this case
is of no legal conszquence. If, cin the other hand, Section
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59-5-47, Utah Code Annotated, 1953, does not confer tlhe
power upon the defendant to roll back the valuations placed
upon properties by the County Board of Equalization and
to substitute its judgment for the Board's, then all the
justification in the world does not comer upon the defendant that polWer.
Thirdly, we re.3peCtiully suggest to the Court ,that under no circumstances are such assessments absolutely void
on account of the irregularities complained of, but at the
most are voidable in a proper proceeding brought by some
interested party who would be affected thereby, such as tlhe
taxpayer directly affected, another taxpayer indirectly affected, or, perhaps, a unit of city. county, school district,
or unit of state government directly affected. In any such
proceeding, however, we believe th.e affected taxpayer would
have to be a party. This is so not only because of the
fourteenth amendment to the United States Constitution,
but also Article I, Section 7, of the Utah Constitution.

On the question as to the legality of Board of Equalization hearings held after June 20, 1967, the evidence in
that regard is that all taxpayers whose properties were
considered by the County Board of Equalization after June
20, 1967, had appeared before the Board prior to June 20,
1967, but because of the considerable numbers it was necessary to continue the hearings for approximately 15 days
beyond that date (R. 134). We believe that under these
circumstances the argument of the defendant to lower
court is without any merit, and in any event, as pointed out
above, is immaterial on the basic issues involved.
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CONCLUSION

The two fundamental and basic issues involved in this
action are (a) whether or not county boards of equalization have any power to equalize property valuations for
ad valorem tax purposes within their respective counties,
and (b) whether O[' not the imposition of the tremendous
increases in assessed valuations of land in Provo and Orem
in the year 1967 contravenes Section 3. Article XIII of the
Constitution of the State of Utah. We urge upon the Court
a resolutioo of these issues in accordance with the views
herein expressed; that is, a reversal of the lower court as
to issue (a) and an affirmance of that oourt as to issue
(b) . It is respectfully suggested that a contrary decision
would be tantamount to holding that there is nothing in
the Utah Constitution to prevent the singling out of any
county or city or area of the State by the defendant year
after year for any special tax treatment which defendant,
for any political or other reason, might desire to impose.
We believe the Constitution prohibits such discrimination
and this Court should so declare.
As to paragraphs 2, 3, 4, and 5 orf the Amended Declaratory Judgment, it is our opinion that the lower court correctly interpreted the law, but as to paragraph 6, such is
an improper declaration on the state of the record, and
should be deleted.
It is further the hope of plaintiffs that the decision
of this Court will be made in such manner as to postpone
Tax Commission determined increases in land assesstments
in Provo and Orem henceforth until some reasonable plan
is evolved by the Commission which will lead in the fore-
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S€€able future to practical or substantial equality and wtlformity of land taxation throughout the State.
Respectfully submitted,
M. DAYLE JEFFS
BQYD L PARK

J. ROBERT BUILOCK
Attorneys for Plaintiff
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